RETINOPATHY SCREENING PROGRAM AGREEMENT
(UCBOEC-owned camera-30 Read Minimum per Month)
(Non-UCBOEC-owned camera-20 Read Minimum per Month)

THIS AGREEMENT {"Agreement"), dated July 01, 2018, ("Effective Date"), is by and between
The Regents of the University of California, a California corporation, actingon behalf of the
University of California Berkeley Optometric Eye Center ("UCBOEC") and County of Tulare
(“Clinic”).

Background

A. UCBOECIs a recognized provider of vision care and seeks to provide, in conjunction with
Clinic, retinal image screening services especially for, but not limited to patients with
diabetes {"Retinal Screening").

B. Clinicis licensed to provide optometric services to the public and seeks to provide
RetinalScreeningtoits patients usingtelemedicine techniques.

C. Pursuant to an agreement with EyePACS LLC (“EyePACS”), UCBOEC is an authorized
distributor of EyePACS’ proprietary services which utilize specified hardware, EyePACS’
web-based software, and the services of credentialed image reviewers to enable
medical professionals and their personnel to capture ocular images of diabetic patients
and transmit such images through EyePACS’ secure Internet connection to a
credentialed image reading network for evaluation and report (coliectively, “Services”).

D. In connection with UCBOEC's appointment as a distributor of the Services, UCBOEC has
been granted a non-exclusive license to use the Services and related EyePACS
documentation and intellectual property, together with the right to sublicense such use.

E. The parties to this Agreement intend to establish a non-exclusive relationship for use of
the Services.

NOW, THEREFORE, intending to be legally bound, the parties agree as follows:

1. Grant of License.

1.1. Subject to the terms of this Agreement, UCBOEC herebygrants Clinic alimited,
revocable, non-exclusivesub-licenseto access, display, and use the Services and any
and all user manuals, handbooks, training material, specifications, trademarks and
service marks and other written or electronic materials relating to the Services which
are provided, or made available, by EyePACS (“Documentation”) within the State of
California during the term of this Agreement.
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1.2. Inthe exercise of its rights under this Agreement, Clinic will not state or imply that
Clinic or Clinic’s activities other than those required by this Agreement, are supported,
endorsed, or sponsored by UCBOEC.

1.3. Clinic will not alter, modify, dilute or otherwise misuse the Documentation, in
connection with any use of the Services or Documentation without the prior written
consent of EyePACS, LLC.

1.4. Clinic will, as reasonably requested by UCBOEC, acknowledge UCBOEC's support and
continuing development of the diabetic retinopathy screening program using the
EyePACS Services.

2. TermandTerminationof Agreement.

This Agreement shall commence on the Effective Date and expire on June 30, 2020, with
the option to renew for two (2) additional years by written amendment with an
aggregate end date through June 30, 2022, {"Term"), unless sooner terminated bya
party. This Agreement and all rights hereby granted may be revoked and terminated at
any time by either party without cause on thirty (30) days'written notice to the
terminated party. Upon termination, Clinicwillceaseto usethe Services and
Documentation.

3. Equipment and Access.

3.1. Clinicwill fulfill each of the technical requirements set forth in Exhibit A "Minimum
Technical Requirements and Access Process.”

3.2. For non-UCBOEC -owned cameras: Clinic will be responsible for acquiring, securing, and
maintaining the retinal camera used to image patients.

3.3. For UCBOEC-owned cameras: UCBOEC will provide and maintain, with reasonable
use, a retinal camera for use by Clinic for the purposes of retinal screening, to be
placed within Clinic in a location agreed to by UCBOEC. Clinic will be responsible for
securing the retinal camera, and will be responsible for any damages outside of
normal wear and tear.

3.4. Clinic will identify to UCBOEC those individuals authorized to access the Services on
behalf of Clinic (“Authorized Users”) and provide a unique user ID for such Authorized
Users (each, an “Access ID”). Access to the Services will he granted to Clinic as set forth
in Exhibit A. All Authorized Users must have received training in the use of the Services.
UCBOEC shall confirm that Clinic's Authorized Users have been trained in the use of the
Services.
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3.5. Duringthe Term UCBOEC will have the right to collect eye images and related data
resulting from Clinic's use of the Services and Documentation and to use such images
and data, both during and after the Term. UCBOEC's use of such images and data will
comply inall respects with the requirements of the Health Insurance Portabilty and
Accountability Act {“HIPAA”) relating to use of confidential patient information.

4. Services.

4.1. Clinic will schedule patients, obtain the patient’s oral or written consent for
telemedicine services, and record retinal images using a digital fundus camera operated
by Authorized Users, and will make the resulting images available for UCBOEC by upload
usingthe Services.

4.2. UCBOEC will provide to Clinic with a "Retinal ScreeningReport”, which shall inciude
reading interpretation and, if necessary, referral, within 2 business days after Clinic
uploads each image. Each Retinal Screening Report will be prepared byaconsultant,
credentialed by EyePACS, LLC. UCBOEC will deliver Retinal Screening Reports to Clinic
electronically through the Services and Documentation.

4.3. Upon request by Clinic, UCBOEC may, if reasonably feasible, provide Clinic's staff with
technical support for use of the Services through web meetings or by telephone.
Neither UCBOEC nor EyePACS shall be responsible for technical support, or liable for
breaches of warranty, for issues caused by any third party hardware, software or
connections, including the Internet connection, or by Clinic’s failure to maintain up-to-
date anti-virus software. Clinic may contract with EyePACS directly for interface
development and Implementation. UCBOEC shall have no responsibility to Clinic with
respect to interfaces.

5. Paymentfor Services

5.1. UCBOEC-owned cameras:
Clinic will pay UCBOEC $17.00 for each Retinal Screening Report uploaded during the
thirty (30) day period immediately following the Effective Date (“Initial Period”).
Tratnings will be provided in accordance with Section 5.3. Beginning after the Initial
Period, UCBOEC will invoice Clinic a monthly fee of $510.00, per camera.

5.1.1. This fee will cover the following services delivered by UCBOEC to Clinic:
(a) the first thirty {30) Retinal Screening reports during each calendar month
following the Initial Period, (b} training and certification of Clinic's Authorized
Users as set forth in Section 5.3, (c) EyePACS web support, (d) technical and
logistical support for maintaining a diabetic retinopathy screening program, and
(e) quality control services at both the UCBOEC and Clinic levels.
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5.1.2.

Clinic will pay UCBOEC $17.00 for each Retinal Screening Report.in excess
of thirty (30) delivered to Clinic during each calendar month following the Initial
Period. No portion of a fee shall be refundable upon termination of this
Agreement by either party. Clinic will pay each invoice amount within fifteen (15)
days after the date of the invoice with a check payable to "The Regents of the
University of California."

5.2. Non-UCBOEC -owned cameras:

Clinic will pay UCBOEC $17.00 for each Retinal Screening Report uploaded during

the thirty (30) day period immediately following the Effective Date (“Initial Period”).
Trainings will be provided in accordance with Section 5.3. Beginning after the Initial
Period, UCBOEC will invoice Clinic a monthly fee of $340.00, per camera.

vOPT01.2

5.2.3.

This fee will cover the following services delivered by UCBOEC to Clinic:
(a) the first twenty (20) Retinal Screening reports during each calendar month
following the Initial Period, (b) training and certification of Clinic's Authorized
Users as set forth in Section 5.3, (c) EyePACS web support, (d) technical and
logistical support for maintaining a diabetic retinopathy screening program, and
(e) quality control services at both the UCBOEC and Clinic levels.

5.2.2. Clinic will pay UCBOEC $17.00 for each Retinal Screening Report in excess

of twenty (20) delivered to Clinic during each calendar month following the Initial
Period. No portion of a fee shall be refundable upon termination of this
Agreement by either party. Clinic will pay each invoice amount within fifteen (15)
days after the date of the invoice with a check payable to "The Regents of the
University of California."

If UCBOEC has a direct.contract with third-party payors or their
downstream contractors including but not limited to independent practice

_ associations (“Payor(s)”) which permits UCBOEC to directly bill the Payors for the

qualified retinal screening consults provided under this Agreement, UCBOEC may
directly bill such services to the Payors. For such direct billing situations, the
Clinic shall provide insurance payor and patient subscriber ID number in
designated areas when uploading cases to EyePACS. All claims directly billed by
UCBOEC to the Payor and paid by the Payor will be credited to the Clinic on the
monthly invoice at the per consult rate stipulated above. Any denied or rejected
claims directly billed by UCBOEC to the Payor will be the financial responsibility
of the Clinic, and invoiced back to the Clinic at the contracted rate for individual
retinal screening reports. If UCBOEC directly bills the Payor and there is no
medical reason for a provider to be present with the patient at the Clinic, the
Clinic shall not bill the Payor for the services. If UCBOEC directly bills the Payor
and there is a medical reason for a provider to be present with the patient at the
Clinic and the provider conducts a face to face visit with the patient, the Clinic
4
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5.3.

may bill the Payor for a face to face visit if permitted under the applicable Payor's
rules.

5.2.4. If UCBOEC does not have a direct contract with any Payor permitting
UCBOEC to directly bill the Payor for the services under this Agreement, UCBOEC
shall not directly bill the Payor and the Clinic may bill the Payor for the
services. Whether or not the Clinic in fact bills the Payor for the services in this
situation, the Clinic shall pay UCBOEC pursuant to Section 5.1 or 5.2.

Initial training and certification of Authorized Users to operate the camera(s) will be
provided at no cost to Clinic. Additional on-site trainings provided prior to the
certification of Clinic’s first Authorized User to operate the camera(s) will be invoiced to
Clinic by UCBOEC at a fee of $500.00 per training. Any additional on-site trainings
provided after the certification of Clinic’s first EyePACS certified photographer
(Authorized User) are included in the monthly fee.

6. University of California Name and Trademarks.

6.1.

6.2.

Clinic may use the UCBOEC name and logo subject to the terms of this Agreement and
solely for the limited purposes of performing Clinic’s obligations under this Agreement.
Other than the rights granted herein and in Section 1.2, Clinic shall not use the name of
the University of California, or any abbreviation thereof, or any name of which
"University of California" is a part, or any trademarks of the University, in any
commercial context, such as may appear on products, in media (including web sites} and
print advertisements in cases when such use may imply an endorsement or sponsorship
of Clinic, its products or services.

All uses of the University's name and trademarks, therefore, must first receive prior
written consent of The Regents of the University of California through the Office of
Business Contracts and Brand Protection. This provision is in compliance with the State
of California Education Code Section 92000.

7. Indemnification.

7.1.

UCBOEC shall indemnify, defend and hold Clinic, its officers, agents, and employees,
harmless from and against any and all liability, ioss, expense, including reasonable
attorney’s fees, or claims for injury or damages arising out of the performance of this
Agreement (including improper use or disclosure of patient protected health
information) but only in proportion to and to the extent such liability, loss, expense, or
claims for injury or damages are caused by or result from the negligent or intentional
acts or omissions of UCBOEC, its officers, agents, or employees.

7.2. Clinic shall indemnify, defend and hold UCBOEC, its officers, agents, and employees,
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harmless from and against any and all liability, loss, expense, including reasonable
attorney's fees, or claims for injury or damages arising out of the performance of this
Agreement {including improper use or disclosure of patient protected health
information) but only in proportion to and to the extent such liability, loss, expense, or
claims for Injury or damages are caused by or result from the negligent or intentional
acts or omissions of Clinic, its officers, agents, or employees.

8. Professional Liability Insurance.
Each party will keep in full force and effect during the term of this Agreement a Professional
Liability/Errors and Omissions Insurance Policy or, for UCBOEC, an equivalent funded program

of self-insurance:

a. Each Occurrence $1000,000
b. General Aggregate $3,000,000

9. General Liability and Cyber Insurance.

9.1. Each party will keep in full force and effect during the term of this Agreement,
Comprehensive or Commercial General Liability Insurance or for UCBOEC an equivalent
funded program of self-insurance as follows:

a. EachOccurrence $1000,000
b. Personal and Advertising Injury $1,000,000
¢. General Aggregate* $3,000,000

* (not applicable to comprehensive form)

9.2. Upon written request by a party, after full execution of this Agreement, the other
party shall file Certificate(s) of Insurance or self-insurance with the requesting party.
Clinic’s Certificate of Insurance shall be delivered to UCBOEC's representative, as
specified in Section 19. Insurance certificate(s) for Commercial General Liability shall
name the other party as an additional insured. Such provision shall apply in proportion
to and to the extent of the negligent acts or omissions of the insuring party or of any
person or persons under its direct supervision and control.

9.3. In addition to the insurance required above, Clinic at its sole cost and expense will
obtain, keep in force, and maintain a cyber-insurance policy to insure its reasonable
costs in investigating and responding to a cyber-incident or breach with the following
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minimum limits, unless UCBOEC specifies otherwise: $1,000,000 Each Occurrence and
$2,000,000 Aggregate,

9.4. If insurance under section 9.1 is written on a claims-made form, following termination of
the Agreement, coverage shall survive a period of three (3) years. Coverage shall provide
for a retroactive date of placement prior to or coinciding with the effective date of this
Agreement. Thirty (30) days advance written notice shall be provided either party to the
other of any modification,change, or cancellation of any of the above insurance
coverage.

10. CONFIDENTIAL AND PATIENT-RELATED INFORMATION.

10.1. The parties acknowledge that in connection with their performance under this
Agreement, each party may have access to and the use of “Confidential Information.”
“Confidential Information” means all non-public information of EyePACS or of either
Party disclosed hereunder, including without limitation, the EyePACS software, technical
information, know-how, methodology, information relating to either Party’s business,
including financial, promotional, sales, pricing, customer, supplier, and personnel
information, financial statements, internal memoranda, reports, patient lists, and other
materials or records of a proprietary nature. “Confidential Information” will not include
information that: (i} is in or enters the public domain without breach of this Agreement;
(ii) the receiving Party lawfully receives from a third party without restriction on
disclosure and without breach of a nondisclosure obligation; (iii) the receiving Party
knew prior to receiving such information from the disclosing Party; or {iv) develops
independently without use of or resort to the other Party’s Confidential Information. To
protect the Confidential Information, each party agrees that, subject to applicable law,
neither it nor any of its employees or agents will, from and after the Effective Date of
this Agreement and for so long as any such Confidential Information remains
confidential, including beyond the expiration or termination of the Agreement, use
another party’s Confidential Information or divulge such Confidential Information to any
third party (except in connection with the performance of duties contemplated
hereunder), without first obtaining the prior written consent of the other party, which
may be withheld at such party’s sole discretion.

10.2. Any and all patient records, charts, protected health information, and other
patient-related information created by or behalf of, or received from Clinic as a result of
either party’s performance under this Agreement (including Retinal Screening Reports)
shall be and remain the property of Clinic. Both during and after the term of this
Agreement, UCBOEC, or its agents, may inspect, duplicate, and/or obtain an electronic
copy in a mutually agreed to format, any individual patient chart, record or other
information to the extent necessary (i) to determine either party’s respective
responsibilities in the performance of this Agreement; (ii) to meet professional
responsibilities to patient(s); (ifi) to assist in the defense of any malpractice or similar
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claim to which such chart or record may be pertinent; or {iv) to comply with applicable
legal and regulatory requirements, provided that such inspection, duplication or receipt
is permitted and conducted in accordance with the applicable legal requirements and
pursuant to commonly accepted standards of patient confidentiality.

10.3. Notwithstanding the foregoing, the use, as well as any disclosure, of patient
records and other records prepared or maintained by either party containing any
patient’s protected health information or other information identifying a patient in any
way, shall be made in compliance with the relevant provisions of all applicable federal
and state requirements, including without limitation such requirements set forth in the
following laws, as such are amended from time to time: {i) the Health Insurance
Portability and Accountability Act of 1996 {"HIPAA”) and the Health Information
Technology for Economic and Clinical Health Act of 2009 (“HITECH Act”) and the
regulations promulgated pursuant thereto establishing standards for privacy of
individually identifiable health information and security standards for protecting
electronic protected health information, contained in title 45 Code of Federal
Regulations (CFR) parts 160 and 164, and any other applicable regulations promulgated
pursuant to such legislation.

11. No Requirement For Referrals.
Nothing in this Agreement or in any other written or oral agreement between or
among UCBOEC, Clinic or Clinic's staff, nor any consideration offered or paid in
connection with this Agreement, contemplates or requires the admission or referral of
any patient to UCBOEC or Clinic. This Agreement is not intended to influence Clinic’s,
Clinic’s staff, or UCBOEC’s judgment in choosing the medical or other clinical facility
appropriate for the proper care and treatment of any patients.

12. Business Associate Agreement.

The Parties have entered into a Business Associate Agreement, attached hereto as Exhibit B
(the “BAA”").

13. Limitation of Liability.

i3.1. SUBJECT TO SECTION 13.2 BELOW, NEITHER PARTY WILL BE LIABLE TO THE
OTHER FOR ANY CONSEQUENTIAL, SPECIAL, EXEMPLARY, OR PUNITIVE DAMAGES
{INCLUDING DAMAGES FOR LOSS OF REVENUE, AND/OR PROFITS), WHETHER
FORESEEABLE OR UNFORESEEABLE, ARISING OUT OF THIS AGREEMENT REGARDLESS OF
WHETHER THE LIABILITY IS BASED ON BREACH OF CONTRACT, TORT, STRICT LIABILITY,
BREACH OF WARRANTIES OR OTHERWISE, AND EVEN IF THE PARTY HAS BEEN ADVISED
OF THE POSSIBILITY OF THOSE DAMAGES.

13.2. THE LIMITATIONS ON LIABILITY SET FORTH IN SECTION 13.1 DO NOT APPLY TO
8
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ANY CLAIM FOR INDEMNITY BY EITHER PARTY ARISING OUT OF A THIRD PARTY’S CLAIM,
OR TO LIABILITY ARISING FROM: {1} A BREACH OF A PARTY’S OBLIGATIONS UNDER
SECTION 10 (CONFIDENTIALITY) OR UNDER THE BAA; {11) ANY INFRINGEMENT, MISUSE
OR MISAPPROPRIATION OF ANY INTELLECTUAL PROPERTY RIGHTS; OR (Ill) FRAUD.

14. Amendments.

This Agreement may be amended or modified only by means of a written document
signed by both Parties.

15, Waiver.

No waiver by either party hereto of any breach of any of the provisions herein set forth
shall be deemed a waiver as to any subsequent and/or similar breach.

16. Binding Effect.

This Agreement shall bind and inure to the benefit of the parties hereto and their
respective successors and assigns.

17. Relationship.

This Agreement does not constitute and shall not be construed to constitute

a partnership or joint venture between UCBOEC and Clinic, nor a franchise agreement
between UCBOEC and Clinic. Licensee shall have no right to obligate or bind UCBOEC in any
manner whatsoever, and nothing contained in this Agreement shall give or is intended to
give any rights of any kind to third persons. Neither party hereto is an agent, employee or
servant of the other party.

18. Governing Law.

This Agreement shall be construed in accordance with the laws of the State of California,
excluding its conflict of laws rules.

19. Notices.

Except as otherwise provided in this Agreement, any notice required by this Agreement
shall be deemed to have been properly received when delivered (a) in person, (b) when
mailed by registered first class mail to the addressees given below, or such other
addressees as may be designated from time to time,(c) by facsimile transmission to the
party's facsimiie number, with a transmission report indicating transmission without error
or {d) by email with a "delivery receipt" and/or "read receipt" to the email address provided
by the parties during the term of this Agreement :
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Printed Name:
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Exhibit A
Minimum Technical Requirements and Access Process

1. Minimum Technical Requirements for implementing Diabetic Retinopathy Screening with
EyePACS:
Summary:

Fast [nternet connection

Telephone in the room

Four electrical outlets

Room that can be darkened

Standard printer {(optional)

Computer {optional}

S Al

This is a list of requirements for participation in the EyePACS diabetic retinopathy screening
program.

1. Connectivity:
. Allow upload of image files to trusted Internet site
. Allow SSL at 128 bit encryption in web browser
. 256 kb/sec minimum connection to [nternet

2. Direct telephone line at the camera available for service calls, troubleshooting,
and patient consults {cell phone Is acceptable).

3. Four plugs for imaging devices and computer. Maximum electrical requirement
for all devices: 5 Amps

4. The room must be able to be darkened so that patients’ pupils will dilate.
Completely dark preferable.

5. A printer for printing retinopathy reports (just text) can either be connected
directly to any Internet connected computer, or connected via the network.

6. Computers for the program must meet these minimum specifications:
. CPU: 2 GHz
. Hard Drive: 40 Gb - 5400 rpm
. RAM: 512 MB
. Two standard USB2 inputs
. Video Card: 128 Mb vRAM; supports 1152 X 864 resolution in 24-bit color
. 10Mb/SNIC

. Latest virus protection and operating system updates (Windows, Mac, or
Unix)
. Monitor: 15" Flat screen or flat panel; 60 Hz refresh rate.

2. Access Process for Diabetic Retinopathy Screening with EyePACS:

1. Clinic must identify Authaorized Users for EyePACS access.
2. Clinic must provide UCBOEC with Authorized User’s full name and e-mail address.
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3., UCBOEC will initiate an invitation e-mail through EyePACS that will be sent to the
Authorized User’s e-mail address.

4. The Authorized User will click on the link provided in the invitation e-mail, which will
direct Authorized User to EyePACS through their web browser to create a username
and password.

5. Itisthe Clinic's sole responsibility to notify UCBOEC in the event that the Authorized
User is no longer authorized for EyePACS use. Upon notification, UCBOEC will
immediately de-activate said User’s account.
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EXHIBIT B
BUSINESS ASSOCIATE AGREEMENT

This HIPAA Business Associate Agreement ("BA AGREEMENT") supplements and is
made a part of the Retinopathy Screening Agreement(s) (“Agreement”} entered into by and
between The Regents of the University of California, a California constitutional corporation,
on behalf its University of California, Berkeley, School of Optometry (“BUSINESS ASSOCIATE")
and County of Tulare ("CLINIC”} and is effective as of July 01, 2018, ("Effective Date"). This BA
AGREEMENT supersedes and replaces all prior business associate agreements between
BUSINESS ASSOCIATE and CLINIC with respect to Agreement.

RECITALS

A, CLINIC and BUSINESS ASSOCIATE desire to protect the privacy and provide for the
security of Protected Health Information (as that term is defined herein) used by or
disclosed to BUSINESS ASSOCIATE in compliance with the Health Insurance
Portability and Accountability Act of 1996 ("HIPAA"), the regulations promulgated
thereunder by the U.S. Department of Health and Human Services (45 C.F.R. Parts
160, 162 and 164, the "HIPAA Regulations"), and the Health Information Technology
for Economic and Clinical Health Act of 2009 (the “HITECH Act”). The purpose of this
BA AGREEMENT is to satisfy certain standards and requirements of HIPAA, the HIPAA
Regulations, including 45 C.F.R. §§ 164.314(a) and 164.504(e}, and the HITECH Act,
including Subtitle D, part 1, each as in effect on the Effective Date.

B. Pursuant to the Agreement, BUSINESS ASSOCIATE will provide services to CLINIC,
involving access to, receipt of, and the use or disclosure of Protected Health
Information in the course of providing such services.

C. CLINIC wishes to disclose to BUSINESS ASSOCIATE certain information, some of
which may constitute Protected Health Information.

Therefore, intending to be legally bound hereby, the parties agree as follows:

1. EFFECT OF AGREEMENT. To the extent that the terms of the Agreement (inclusive of all
subsequent agreements between CLINIC and BUSINESS ASSOCIATE) are inconsistent with

the terms of this BA AGREEMENT, the terms of this BA AGREEMENT shall control, but only to
the extent necessary to satisfy the purposes of this BA AGREEMENT.

2. DEFINITIONS.

2.1 “Breach,” solely for purposes of Section 3.6 of this BA AGREEMENT (including its
subsections), shall have the meaning given to such term in 45 C.F.R. §164.402 (including a!l of
its subsections) of the Regulations; with respect to all other uses of the word “breach” in this

14

BCMS # 14741
vOPTO1.2

Approved for form 11/30/17 OLA: DR; RS: AG, OGC: HS



Agreement (e.g., section 4), the word has its ordinary contract meaning.

2.2 “Electronic Health Record” shall have the meaning given to such term in
Section 13400(5) of the HITECH Act.

2.3 “Electronic PH!” shall have the meaning given to such term in 45 C.F.R. § 160.103.
but limited to the information created or received by BUSINESS ASSOCIATE from or on behalf
of CLINIC.

2.4 "Information System" shall have the meaning given to such termin 45 C.F.R.
§ 164.304.

2.6 “Protected Health Information" {"PHI"} shall have the meaning given to such term
in 45 C.F.R. § 160.103, but limited to the information created or received by BUSINESS
ASSOCIATE from or on behalf of CLINIC.

2.7 “Required By Law” shall have the meaning given to such term in 45 C.F.R.
§ 164.103.

2.8 “Secretary” means the Secretary, Department of Health and Human Services, or
his or her designhee.

2.9 "Security Incident" shall have the meaning given to such termin 45 C.F.R. §
164.304.

2.10 “Unsecured PHI” shall have the meaning given to such term in 45 C.F.R. § 164.402,
but limited to the information created or received by BUSINESS ASSOCIATE from or on behalf
of CLINIC.

2.11 “Encryption” shail have the meaning given to such term in 45 C.F.R. § 164.304.
3. RESPONSIBILITIES OF BUSINESS ASSOCIATE.

3.1 Permitted Uses and Disclosures of PHI. Except as otherwise required or permitted
by this BA AGREEMENT, BUSINESS ASSOCIATE may use or disclose PHI solely for the
purpose of performing services, a function or activity for or on behalf of the CLINIC in
connection with the Agreement or any subsequent agreements between BUSINESS
ASSOCIATE and the CLINIC, provided that such use or disclosure would not violate Subpart E
of 45 C.F.R. Part 164 if done by the CLINIC, including the minimum necessary standard set
forth at 45 C.F.R. § 164.502(b). To the extent the BUSINESS ASSOCIATE carries out one or
more of CLINIC’s obligation(s) under Subpart E of 45 C.F.R. Part 164, BUSINESS ASSOCIATE
must comply with the requirements of Subpart E that apply to the CLINIC in the
performance of such obligation(s).
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3.1.1 Documentation of Disclosures. With respect to any disclosures of PHI by
BUSINESS ASSOCIATE as permitted under section 3.1, BUSINESS ASSOCIATE shall document
such disclosures including, but not limited to, the date of the disclosure, the name and, if
known, the address of the recipient of the disclosure, a brief description of the PHI disclosed,
and the purpose of the disclosure, to the extent that such disciosures are subject to the
accounting of disclosures requirements at 45 C.F.R. § 164.528.

3.2 Other Permitted Uses and Disclosures of PHI. BUSINESS ASSOCIATE may use PHI
(i) for the proper management and administration of BUSINESS ASSOCIATE's business,
(ii) to provide data aggregation services relating to the health care operations of CLINIC, or
(iif)to carry out BUSINESS ASSOCIATE's legal responsibilities, subject to the limitation in
section 3.3, below. BUSINESS ASSOCIATE also may disclose PHI for the proper management
and administration of BUSINESS ASSOCIATE or to carry out the legal responsibilities of
BUSINESS ASSOCIATE if the disclosure is Required By Law, or if BUSINESS ASSOCIATE obtains
reasonable assurances from the person to whom the PHI is being disclosed that the PHI will
be held confidentially and used or further disclosed only as Required By Law or for the
purpose for which it was disclosed to the person, and the person notifies the BUSINESS
ASSOCIATE of any instances of which it is aware in which the confidentiality of the
information has been breached.

3.3 Nondisclosure of PHI. BUSINESS ASSOCIATE is not authorized and shall not use
or further disclose CLINIC's PHI other than as permitted or required under this BA
AGREEMENT or as Required By Law.

3.3.1 Disclosures Required by Law. In the event BUSINESS ASSOCIATE is
Required By Law to disclose PHI, BUSINESS ASSOCIATE shall promptly notify CLINIC of such
requirement. To the extent reasonably practicable, BUSINESS ASSOCIATE shall make good
faith efforts to give CLINIC an opportunity to oppose such disclosure or take other
appropriate action before BUSINESS ASSOCIATE discloses the PHI.

3.3.2 Legal Process. In the event BUSINESS ASSOCIATE is served with legal
process or a request from a governmental agency that may potentially require the disclosure
of PHI, and if in BUSINESS ASSOCIATE’S sole judgment BUSINESS ASSOCIATE is permitted to
do so, BUSINESS ASSOCIATE shall make good faith efforts to promptly, and if reasonably
practicable within three (3) business days of its receipt of such legal process or request, notify
CLINIC.

3.4 Prohibition on Sale of PHI for Remuneration. BUSINESS ASSOCIATE will not sell
PHI or receive any direct or indirect remuneration in exchange for PHI except as permitted by
this BA AGREEMENT and applicable law.

3.5 Security Standards. BUSINESS ASSOCIATE agrees to use appropriate safeguards to
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prevent use or disclosure of the Protected Health Information other than as provided for by
this BA AGREEMENT. In addition, BUSINESS ASSOCIATE agrees to comply with applicable
requirements of the HIPAA Security Rule at 45 C.F.R. Part 164 Subpart C.

3.6 Notification of Breaches and Security Incidents.

3.6.1 Following BUSINESS ASSOCIATE’s discovery of a Breach of Unsecured
PHI, BUSINESS ASSOCIATE will notify the CLINIC of such Breach in accordance with 45 C.F.R.
§§ 164.410 and 164.412.

3.6.2 BUSINESS ASSQCIATE agrees to report to the CLINIC any Security
Incident respecting Electronic PH1in BUSINESS ASSQCIATE's possession or control, of which
BUSINESS ASSOCIATE becomes aware, except that this BA AGREEMENT shall hereby serve as
notice, and no further reporting shall be required, of the regular occurrence of unsuccessful
attempts at unauthorized access, use, disclosure, modification, or destruction of Electronic
PH! or the unsuccessful attempt to interfere with system operations in an information system
containing Electrgnic PHI.

3.6.3 BUSINESS ASSOCIATE agrees to report to the CLINIC any use or
disclosure of PHI not provided for by this BA AGREEMENT of which BUSINESS
ASSOCIATE becomes aware.

3.7 BUSINESS ASSOCIATE agrees to mitigate, to the extent practicable, any harmful
effect that is known to BUSINESS ASSOCIATE of a use or disclosure of PHI by BUSINESS
ASSOCIATE in violation of the requirements of this BA AGREEMENT.

3.8 Regulatory Compliance. BUSINESS ASSOCIATE shall make its internal practices,
books and records relating to the use, disclosure or security of PHI received from CLINIC (or
created or received by BUSINESS ASSOCIATE on behalf of CLINIC) available to the
Secretary, for purposes of the Secretary determining CLINIC's compliance with the HIPAA
Regulations.

3.9 Rights of Individuals.

3.9.1 If BUSINESS ASSOCIATE maintains PHI in a Designated Record Set for
the CLINIC, BUSINESS ASSOCIATE agrees to make any amendment(s) to PHiin a Designated
Record Set that the CLINIC directs or agrees to pursuant to 45 C.F.R. § 164.526 at the
request of the CLINIC or an Individual, and in the time and manner that reasonably permits
CLINIC to comply with 45 C.F.R. § 164.526.

3.9.2 Individual's Request for an Accounting of Disclosures of PHI. Withina
reasonable time after receipt of a written request, BUSINESS ASSOCIATE shall make available
to CLINIC, or, if authorized in writing by CLINIC, to the subject of the PH], such information
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maintained by BUSINESS ASSOCIATE or its agents as may be required for CLINIC to respond
to an Individual’s request that the CLINIC provide an accounting of disclosures under 45 C.F.R.
§ 164.528.

3.9.3 If BUSINESS ASSOCIATE maintains PHI1 in a Designated Record Set for the
CLINIC, BUSINESS ASSOCIATE agrees to provide access, at the request of the CLINIC, to PHiin
a Designated Record Set to the CLINIC or, as directed by the CLINIC, to an Individual in ina
time and manner that reasonably permits CLINIC to meet the requirements under 45 C.F.R.
§ 164,524,

3.10 BUSINESS ASSOCIATE agrees to ensure that any agent, including a
subcontractor, to whom it provides PHI received from, or created or received by BUSINESS
ASSOCIATE on behalf of the CLINIC agrees to the same or similar restrictions and conditions
that apply through this BA AGREEMENT to BUSINESS ASSOCIATE with respect to such
information and to comply with applicable requirements of the HIPAA Security Rule at 45
C.F.R. Part 164 Subpart C.

4. RESPONSIBILITIES OF CLINIC

4.1 Limitations in Notice of Privacy Practices. CLINIC shall notify BUSINESS ASSOCIATE
of any limitation(s) in the notice of privacy practices of CLINIC under 45 C.F.R. § 164.520, to
the extent that such limitation may affect BUSINESS ASSOCIATE’s use or disclosure of PHI.

4.2 Changes to Individual’s Permission. CLINIC shall notify BUSINESS ASSOCIATE of
any changes in, or revocation of, the permission by an Individual to use or disclose his or her
PHI, to the extent that such changes may affect BUSINESS ASSOCIATE's use or disclosure of
PHI,

4.3 Agreed Upon Restrictions. CLINIC shall notify BUSINESS ASSOCIATE of any
restriction on the use or disclosure of PHI that CLINIC has agreed to or is required to abide
by under 45 C.F.R. § 164.522, to the extent that such restriction may affect BUSINESS
ASSOCIATE's use or disclosure of PHI.

4.4 No Impermissible Requests. CLINIC shall not request or cause BUSINESS
ASSOCIATE to use or disclose PH1in any manner that would not be permissible under the
Privacy Rule at 45 C.F.R. Part 164 Subpart E if done by CLINC, except for uses or disclosures
set forth in Sections 3.2 above,

5. TERMINATION AND OTHER REMEDIES.
5.1 Termination for Cause.

5.1.1 By The CLINIC. Upon the CLINIC's knowledge of a material breach by
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BUSINESS ASSOCIATE of this BA AGREEMENT, the CLINIC may:

5.1.1.1 Provide a reasonable opportunity for BUSINESS ASSOCIATE to
cure the material breach or end the material violation and if BUSINESS ASSOCIATE does not
cure the material breach or end the material violation within a reasonable time, the CLINIC
may terminate this BA AGREEMENT and the provisions of the Agreement that require or
permit BUSINESS ASSOCIATE to access Protected Health Information; or

5.1.1.2 i BUSINESS ASSOCIATE has breached a material term of this
BA AGREEMENT and cure is not possible, immediately terminate this BA AGREEMENT and
the provisions of the Agreement that require or permit BUSINESS ASSOCIATE to access
Protected Health Information.

5.1.2 By BUSINESS ASSOCIATE. Upon BUSINESS ASSOCIATE's
knowledge of a material breach by the CLINIC of this BA AGREEMENT, BUSINESS
ASSOCIATE may:

5.1.2.1 Provide a reasonable opportunity for the CLINIC to cure the
material breach or end the material violation and if the CLINIC does not cure the material
breach or end the material violation within a reasonable time, BUSINESS ASSOCIATE may
terminate this BA AGREEMENT and the provisions of the Agreement that require or permit
BUSINESS ASSOCIATE to access Protected Health Information; or If the CLINIC has breached a
material term of this BA AGREEMENT and cure is not possible, immediately terminate this BA
AGREEMENT and the provisions of the Agreement that require or permit BUSINESS
ASSOCIATE to access Protected Health Information.

5.2 Effect of Termination.

5.2.1 Except as provided in 5.2.2, upon termination of this BA AGREEMENT,
for any reason, BUSINESS ASSOCIATE will return or destroy all PHI received from the
CLINIC, or created or received by BUSINESS ASSOCIATE on behalf of the CLINIC. This
provision applies to PHI that is in the possession of subcontractors or agents of BUSINESS
ASSOCIATE. BUSINESS ASSOCIATE will retain no copies of the PHI.

5.2.2 In the event that BUSINESS ASSOCIATE determines that returning or
destroying the PHI is infeasible, BUSINESS ASSOCIATE will provide to the CLINIC notification
of the conditions that make return or destruction infeasible. In such event, BUSINESS
ASSOCIATE will extend the protections of this BA AGREEMENT to such PHland limit further
uses and disclosures of such PHI to those purposes that make the return or destruction
infeasible, for so long as BUSINESS ASSOCIATE maintains such PHI.

6. MISCELLANEQUS PROVISIONS.
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6.1 Independent Contractor. BUSINESS ASSOCIATE is an independent contractor and
nothing in this BA AGREEMENT is intended to create or imply an agency or employment
relationship between CLINIC and BUSINESS ASSOCIATE.

6.2 No Third-Party Beneficiaries. Nothing express or implied in this BA AGREEMENT
is intended to confer, nor shall anything herein confer, any rights, remedies, obligations or
liabilities whatsoever upon any person or entity other than CLINIC, BUSINESS ASSOCIATE
and their respective agents, successors or assigns.

6.3 Number. Where the context admits, words in the plural include the singular, and
the singular includes the plural.

6.4 Survival. The respective rights and obligations of BUSINESS ASSOCIATE and the
CLINIC under Section 4 of this BA AGREEMENT survive the termination of this BA
AGREEMENT.

6.5 Notices. Any notices to be given to either party shall be made via U.S. Mail
or express courier to the address given below and/or via facsimile to the facsimile
telephone numbers listed below and or email, each with a confirmation of
transmission,

If to CLINIC:

County of Tulare
Attention: Manuel Aguirre, Admin Specialist
5957 S. Mooney Blvd
Visalia, CA 93227
Telephone; 559.624.8031
Email: MAguirrei@tularehhsa.org

If to BUSINESS ASSOCIATE:

Optometry Eye Center, Minor Hall

Attention: Director of UC Berkeley Digital Health
University of California Berkeley

Berkeley, CA 94720

Facsimile: 510-643-1874

Emall: ucb.digital.health@berkeley.edu

Each party may change its address and that of its representative for notice by giving notice in
the manner provided above.
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IN WITNESS WHEREOQF, the parties hereto have duly executed this BA AGREEMENT.

The Regents of the University of California County of Tulare
on behalf of the University of California,
Berkeley, School of Optometry

Signature Signature
Printed Name Printed Name
Title Ttitle
Date Date
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